HOW, IF AT ALL, SHOULD THE LAW OF TRADEMARKS ADAPT TO THE RISE OF SENSORY MARKETING? INTRODUCTION
It is an undisputed fact that contemporary branding strategies 1 rely on much more than words and logos to capture the attention of consumers. Current evolutions in branding practice are causing businesses to experiment with 'non-traditional' (exotic) signs -scents, sounds, colours, flavours and even textures (haptic trademarks). In fact, we have entered new era of advertising in which companies and especially marketers commonly take advantage of sense-based marketing.
By using academic opinion and case law, this paper argues that trademark law is suitable for the regulation of sensory marketing. Namely, it will demonstrate that the courts in the EU and in the US lack judicial imagination given their reluctance to acknowledge the registrability of some non-conventional signs (with the emphasis put mainly on olfactories) and that the time is ripe for the courts to recognise the progress in branding which was caused by digital revolution.
It will be argued that new technologies and a general digitisation of the trademark register would allow legal authorities to align with contemporary branding practices and technological developments. These technological means seem sensible, especially considering the revisions in Article 3 and Recital 13 of the new EU Directive 2 , which have attempted to accommodate non-conventional signs by removing the graphical representation requirement.
3 DOI: 10.1515/wrlae-2018-0016 *Graduate of the London School of Economics (LSE) and Wroclaw University, trainee lawyer at Linklaters, michal.wolangiewicz@gmail.com. 1 Multi-sensory brand-experience strategies that take place when more than one of the five senses affects the consumer's perception of the product/service. 2 The Directive (EU) 2015/2436 of the European Parliament and of The Council of 16 December 2015 to approximate the laws of the Member States relating to trademarks. 3 Regardless, the requirement of clear and precise representation and all the Sieckmann criteria remain. 4 Nowadays, marketers are trying to attract customers with multisensory brand-experience influencing not only sight and hearing but all of the five human senses.
The use of the sense of smell which is related to pleasure and wellbeing 5 , makes a particularly powerful tool. Patrick Süskind once famously wrote that 'Odours have a power of persuasion stronger than that of words, appearances, emotions, or will.' 6 Their utilisation in marketing has become of increasing importance to contemporary branding strategies due to the persuasive power that can be derived from it. Recent review of research on the impact of scent on consumer behaviour done by Rimkute et al. confirms that statement. 7 Their search of literature focused on papers published between 1980 and 2015 in the fields of marketing and psychology and was conducted using electronic databases including ProQuest, EBSCO, ISI and Ovid. A total of 45 articles from 18 journals were found as a result of searching for keywords such as 'scent', 'odour', 'smell', 'olfactory cues', 'environmental fragrance', 'environmental cues', 'atmospherics' and 'environmental stimuli'. Nine (9) per cent of them were published during the 1980s and more than 56 per cent since the year 2000, which shows that the field is on the rise. There is nothing unexpected about that outcome. The work of academics correlates with the trend that is visible in the marketplace. More and more companies imbue products with odours in order to boost the brand recognition.
9 Marketing information is no longer designed for the sole purpose of appealing to consumers' senses of vision and hearing. Marketing specialists are becoming convinced that persuasiveness can be achieved by targeting other senses.
10 Experiential (sensory) marketing, which can be described as a cross-media (appealing to all five senses) promotional activity that focuses on the human mind, is a still new, but already well-established, branch of the field.
11 As argued by Krishna et al., 'this approach to marketing is especially relevant in the service industries, which offer goods with high 42 Wroclaw Review of Law, Administration & Economics [Vol 7:2 experiential and credence properties, although the evaluation of which is often difficult before consumption takes place .' 12 Smell is particularly powerful in this regard because people do not perceive scents as marketing massages and, which follows, are not negatively biased (reacting with the usual resistance to advertisements). The cause stems from biology. Smell is the only sense that has a direct connection to a very important part of limbic system -amygdala, the complex region of the brain connecting the brainstem with areas that control the expression of innate behaviours and associated physiological responses.
More precisely, as pointed out by Hirsch, 13 smell is directly linked to emotions due to the fact the nose and olfactory structures are connected to the prepiriform cortex, the emotional centre of the brain, i.e. the aforementioned amygdala. This explains the phenomenon called olfactory-evoked recall, 'which occurs when an odour stimulates the vivid recall of a memory or scene from the past.' 14 And this 'unique function of olfaction, which as opposed to the other human senses has an unparalleled ability to evoke memories. This so-called Proustian memory has a rapid impact on the subconscious and the power to generate strong memory associations .' 15 Direct connection to amygdala allows also the perception of scent to, unlike any other stimuli, affect consumers without them being aware of it (being perceived through pre-attentive processing). Hence, 'it can achieve a (positive) response without distracting from attention given to other stimulifor example, visual information', as pointed out by Davies et al. in their seminal article on use of the ambient scent in commerce. 16 In simpler words, as put in turn by Rimkute et al., 'consumers may not be aware of the presence of the olfactory cue because it operates below the level of perception or at very low concentration. Even if consumers are able to detect the scent, they may still not be aware of its influential nature.' 17 An experiment conducted by Krishna with May O. Lwin, of Singapore's Nanyang Technological University, and Maureen Morrin, then of Rutgers University, is one of many good examples. They found that imbuing pencils with the unusual scent of tea tree oil increased research subjects ' (people's) ability to remember the pencils' brand and other details. Whereas those given unscented pencils experienced a 73 per cent decline in the information they could recall two weeks after exposure, people given teatree-imbued pencils experienced a decline of just 8 per cent.
18 Last but not least, in a recent study of positive emotions transfer between humans by olfactory means, de Groot et al. (2015) found that happiness can be transferred among people by means of smells (suggestive evidence), and not 2017] ' 19 Thanks to all of the biological factors mentioned above, scents help marketers to develop a relationship between a company and a purchaser. Brand evaluations disclose that scents lead to greater reactions to the brand stimuli, brand recall and recognition. 20 'They're effectively adding a scent logo to their establishment.' 21 In other words, they have 'a potentially powerful point from which to develop loyalty to the retail brand and/or store .' 22 Of course, the same can also be said about other senses. And, in fact, marketers use the potential of all of them. The sense of sound affects emotions and feelings and impacts consumer's brand experiences directly. 'Music in service settings can reduce even relatively extreme emotions such as intense anxiety.' 23 The sense of taste is very distinct emotional sense which interacts with other senses, especially smell while eating. The sense of touch in turn is, of course, the tactile and relates to feelings about a product through physical interaction. 24 It follows that it naturally influences customers' attitudes about it. Hence, there is nothing shocking in the fact that touching 'a product has been found to increase attitudes and purchase intentions toward the product and to increase the confidence in the evaluation of these products.'
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II. THE RELATIONSHIP BETWEEN SENSORY MARKETING AND TRADEMARK LAW
Experiential marketing is on the rise as brand images such as Nike 26 , Apple, Sturbucks, just to name a few, has showed. Accordingly, the primary role of trademarks has radically evolved lately. They are no longer just signs of origin. Their role goes beyond that. Trademarks are now an important part of the brand formation. 27 In response to the recent development of sensory marketing they started to protect unconventional marks which are not original 26 Interestingly, a study run by Nike showed that adding scents to their stores increased intent to purchase by 80 per cent. 27 Trademarks are now an important part of the brand formation. Brands, as was show above, operate on all kinds of marketing levels, not just as vehicles for information about origin. And trademarks started to facilitate it.
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Wroclaw Review of Law, Administration & Economics [Vol 7:2 subjects of trademark law. Consequently, contemporary trademark regulations protect not only visual signs, they do much more facilitating the huge change in marketing which is going on right now. Nowadays, marketers work more holistically. They create strategies for the companies and the whole range of their products, rather than a single commodity. As pointed out by Arvidsson, they use many techniques to insert their brand into consumers' everyday life. The tendency is that marketing is moving away from the original media advertising to a more interactive or cross-media approach.
28 And this new communication method in marketing has its roots in trademarks that facilitate the development of intangible brand images like those of Red Bull, Vans or Persols. As for scents for instance, Abercrombie & Fitch, Lush, and MUJI, for example, created a brand scent for uses in their retail stores, on textiles and employee perfume. 'Singapore Airlines [in turn] integrated its signature scent into its communication concept as perfume, ambient scent and refreshing tissues .' 29 However, it should be emphasised that a trademark is something completely different than brand. A trademark is mark itself which 'may consist of any signs, in particular words, including personal names, or designs, letters, numerals, colours, the shape of goods or of the packaging of goods, or sounds', as new legal definition goes. 30 Brand in turn is a much wider term and relates, at least in business meaning, to the overall image of the company, or to put it more simply, it, 'is what your prospects thinks of when her or she hears your brand name.' 31, 32 According to the dominant economic view, the primary goal of trademarks is 'to promote economic efficiency. ' 33 Trademarks, as Anne Barron rightly indicates, promote efficiency by saving consumers search costs (thereby releasing time and energy for productive pursuits) and incentivising producers to invest in quality (since consumers will only want to search for products whose quality has pleased them in the past). Regardless, traditional underpinning of trademark law, i.e. the theory of trademark as the designation of the source, does not tell the whole story. 34 The business idea behind trademarks boils down to the willingness to being positively distinguished from competitors. Another is to make consumers recall the brand while they do the shopping or look for the service. 35 It is quite simple and clear. It follows that, in an ever-growing competitive market, corresponding trademark protections ought to react where scents are usually not the product feature and 28 A Arvidsson, 'Brand Value' (2006) 
III. REGISTRABILITY OF SENSORY MARKS
Non-traditional marks are often difficult to protect due to the fact they incorporate features that perform a function rather than indicate the source of a given commodity or a service. Despite this fact, some of them, especially colours and sounds, have paved their way to trademark registration proving their ability of being 'distinctive' and able to function as an 'indicator of source '. As for sounds -no matter whether song, ringtone, sound of a motor, click or snap -they are very memorable and often satisfying, which is why companies often try to protect them as being associated with their brand and overall marketing strategy. 36 And, in fact, distinctive sounds have been registered as trademarks in many countries. In the US, a wide range of sound marks have been registered, such as Tarzan yell 37 , the tone at the end of an Intel commercial, Yahoo! yodel, and the lion's roar at the beginning of MetroGoldwyn-Meyer (MGM) movies 38 . In Germany AT&T, Deutsche Telekom and Nokia have registered many ringtones. In the UK, amongst many others, the 'sound of a speaking clock' has been granted protection in favour of British Telecom. 39 There is nothing unexpected about it. As the Court stated in MGM's case, in the situation when 'the sound mark involves music in the traditional sense of the word, there is an obvious way to represent it graphically, namely by representing the theme or composition to be registered as a sound mark by standard musical notation, i.e. on or between the lines of a stave, giving the clef, bars, key and, if applicable, the tempo.' 40 When the mark is not music but animal noise for example, things are more complicated. Although, thanks to modern technology granting protection to that kind of sound is possible. For example, in the case of lion's roar it was spectrogram (sonogram), 'a three-dimensional depiction of the distribution of a signal's frequency content (blackening) versus frequency (vertical axis) and time (horizontal axis) ' 41 , which allowed the specific sound to be depicted precisely and objectively enough for the purpose of the registration.
At the same time, only a few scents have been granted this privilege so far. In the UK there are only two instances in which intelectual-property office has trademarked a scent. One involved Unicorn Products, a Londonbased maker of sports equipment, and its flights for darts redolent of 'the 36 E Byron, 'The Search for Sweet Sounds That Sell ' The Wall Street Journal (24 October 2012) . 37 Edgar Rice Burroughs Inc. v OHIM; Case R 708/2006-4. 38 Case R 781/1999-4. 39 L Daniel, 'Distinctive sounds like the MGM lion's roar protected by law ' Montreal Gazette (February 10 2012) . 40 Case R 781/1999-4, para 21. 41 ibid., para 26. strong smell of bitter beer' 42 . The second related to 'a floral fragrance/scent reminiscent of roses as applied to tyres' produced by Japan's Sumitomo Rubber Co.
43 (see more on the legal position of scents further). The same situation relates to another possible type of sensory marks -taste, which is nothing more than the perception of the combination of scent and the five tastes on the tongue and scents contribute for approximately eighty percent to taste. Accordingly, the combination of the five tastes contributes just approximately twenty percent which explains why food becomes relatively flavourless when we are congested.
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The bias against registering flavours is quite similar to that regarding scents. Why is that? There are three main reasons. The first stems from the fact that protecting taste marks may not be that important from the outset because flavours are covered by trade secrets and patents protection 4546 . The second is intertwined with the former and concerns the functionality doctrine preventing producers from protecting specific features of a product 47 . It is of utmost importance because if 'a product's functional features could be used as trademarks, ... a monopoly over such features could be obtained without regard to whether they qualify as patents and could be extended forever (because trademarks may be renewed in perpetuity).' 48 It is easy to imagine such a situation in the world of food. The first vendor who popularized a flavour would be able to prevent all others from replicating the taste. Such a situation would very negatively affect the innovation in the whole industry given the fact there are limited number of tastes that people find appealing.
The third and last one concerns distinctiveness and the simple fact that the human being is capable of distinguishing just four tastes: sweet, sour, salty and bitter. 49 All the rest of the entire range of tastes is formed through a combination of these basic tastes and food scents. Thus, a man with closed nose and eyes is not able to tell the difference between, say, green pea purée and pumpkin purée. 50 ' The Wall Street Journal (14 April 2015) . 43 The mark was later transferred to Dunlop Tyres. 44 C Binns, 'How we smell' (2006) LifeScience. <http://www.livescience.com/10457-smell.html> accessed 19.03. 2017. 45 As stated by the Court in Qualitex: 'It is the province of patent law, not trademark law, to encourage invention by granting inventors a monopoly over new product designs or functions for a limited time … after which competitors are free to use the innovation.' 46 The most famous example is Coca-Cola which recipe is protected as a trade secret. Of course, it does not stop rival companies from reproducing identical taste their own way but so far no one has been able to precisely replicate the flavour of Atlanta-based company's iconic beverage. 47 The feature of the product is not registerable if it is crucial to the use or purpose of it, or the feature affects the cost or quality of the article. What follows, in the case of food the taste is almost always functional. 48 Qualitex Co. v Jacobson Prods. Co., 514 U.S. 159, 164 (1995) . 49 Sometimes it is claimed that there is a fifth one, the taste of monosodium glutamate (umami) which is used by food producers as a taste enhancer. 50 51 The reason is obvious: tastes acquire distinctiveness or 'secondary meaning' only after costumers' first contact with them when they learn to associate the taste with its source.
Practically, however, the most important problem with registering tastes as trademarks concerns functionality. As stated by Judge Costa in the final remarks of his judgement, 'functional product features are not protectable. ' 52 And this 'hurdle is … possibly insurmountable in the case of food. People eat, of course, to prevent hunger. But the other main attribute of food is its flavour, especially restaurant food for which customers are paying a premium beyond what it would take to simply satisfy their basic hunger needs. The flavour of food undoubtedly affects its quality, and is therefore a functional element of the product.' 53 Other interesting cases relate to the registrability of tastes as trademarks concern medicines. A well-known example is Eli Lilly & Co's case in which the pharmaceutical company tried to obtain the trademark protection for the taste of artificial strawberries. It was rejected by the OHIM stating that any producer of drugs 'is entitled to add the flavour of artificial strawberries to those products for the purpose of disguising any unpleasant taste that they might otherwise have or simply for the purpose of making them pleasant to taste…' 54 More precisely, the taste mark was 'devoid of distinctive character because, in relation to pharmaceutical preparations, the taste of strawberry is one of many common tastes used as a flavouring to mask the otherwise unpleasant taste of the products. ... [The] mark will be wholly overlooked because there is no reason for the consumer to taste these products. ' 55 Thus, again, trademark protection was not granted due to functionality and the probable anti-competitive effects of registration. However, unlike in the case of New York's pizza, the Court noted that the flavour was not irrelevant for registrability as a trademark because it can only be ascertained after purchase. In the reasonable view of the Judges, '[t] he doctor who prescribes the product will prescribe a pleasant tasting product, rather than other pharmaceutical products with equivalent medical indications, because he knows that the consumer will accept it more readily due to its taste.' 56 A very similar attempt by N.V. Organon to register an orange flavour for antidepressants was rejected by the USPTO, again, on functionality and distinctiveness grounds. First and foremost, the Trademark Trials and Appeals Court (TTAB) stressed that it is difficult to accept the registrability of flavours as a trademarks when consumers only taste goods after purchase. antidepressants would be tasted prior to purchase so that a consumer, in conjunction with a physician, could distinguish one antidepressant from another on the basis of taste. ... Consequently, it is difficult to fathom exactly how a flavour could function as a source indicator in the classic sense, unlike the situation with other non-traditional trademarks such as colour, sound and smell, to which consumers may be exposed prior to purchase.'
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To put it more simply, consumers do not see flavour in a product as a trademark. It is rather just another feature of the product for them. Moreover, given the fact medicines generally have 'a disagreeable taste', flavouring 'performs a utilitarian function that cannot be monopolized without hindering competition in the pharmaceutical trade. ' 59 Namely, because of the significant popularity of orange flavour in the world of drugs, competitors would be at a disadvantage if one firm was granted an exclusive use. Hence, provided that an orange flavour is used in numerous medicines and, which follows, it is not inherently distinctive, 'consumers would not view the orange flavour of an antidepressant tablet or pill as a trademark; rather, they would consider it only as just another feature of the medication, making it palatable.' 60 Consequently, the refusal to register under the Lanham Act was not affirmed by TTAB on the ground of the fact the applicant did not introduced any evidence of acquired distinctiveness.
As for removal of the graphical representation requirement, it will not change much in terms of registering tastes, because the SCT has already reported that it 'was satisfied by using a written description of the taste and an indication that it concerns a taste mark' 61 . What is more, as rightly stated by Sharon Daboul, a trademark attorney for EIP, 'removing the requirement of graphical representation does not affect the requirement that the trademark still be represented in some manner. Applicants will have to come up with a way of representing the trademark that is clear and precise, for both the registry and third-parties, and this has not been achieved to date. The representation will have to be durable, and tastes can change over time; it will also have to be easily accessible to others, and it is hard to see how a taste can be accessible to the public via the Internet.' 62 Last but not least, haptic marks are probably the least common, but as any other distinctive indication of source, capable of being protected by trademark law. As a matter of fact, in 2006 the International Trademark Association (INTA) adopted 'a resolution supporting the recognition and registration of 'touch' marks' 63 , but in spite of that, only few haptic marks were granted trademark protection. The reason is, in practice, that 'it is very difficult to separate the way something feels with the function that texture 58 ibid. 59 ibid. 60 ibid. 61 'Smell, Sound and Taste performs -and to come up with a texture that is truly distinctive of one product as opposed to other brands within the same category of products .' 64 Well-known examples come from the US where American Wholesale Wine&Spirits has registered 'a velvet textured covering on the surface of a bottle of wine', Touchdown Marketing has obtained trademark protection for 'pebble-grain texture' of its basketball-like cologne flacon and Fresh, Inc. has achieved the same with regard to the 'cotton-textured paper' wrapping its soap.
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Should law be as strict as it is with regard to non-traditional marks, and especially scents? There is an important ethical argument against easier access to trademark protection for scents. Affecting consumers' judgment below the subconscious level may cast some doubt on the easier-accessproposal. As we mentioned above, customers are simply not aware of the influential nature of scent what makes them susceptible to manipulation. 66 Hence, the use of scents for marketing purposes is by many regarded as a form of subliminal nudging. And according to European Union law, as pointed out by Rimkute et al., 'the subliminal advertising is prohibited in audio-visual media, so there is a need for ethical analyses and debates regarding the use of scent in service and retail marketing. ' 67 On the other hand, one can argue that customers should choose to purchase a product on a rational and thoughtful basis, not because of the wave of emotions contrived by canny marketers. 68 But any other marks including colours and sounds influence our subconscious too. Reducting to the absurdity: should we really annul marriages owing to the fact spouses used aphrodisiacs on the first date?
Another thing is that the lack of trademark protection will not stop companies from using scents as their marketing tool anyway. We can resent the fact that marketers invade another area of perception not so far affected by branded messages but this is just another effect (side effect?) of the economic development. If we do grant protection to companies investing in brands based on colours and sounds, why should we be so restrictive for those being aware that three-fourths of our emotions during the day are generated by smell? 69 Trademarks are generally justified on the basis that they serve competition by enabling the products that consumers want to succeed in the marketplace against those that consumers do not want because they were disappointed with them beforehand. This presupposes that consumers can find the products they actually want. But do smells and other 'exotic' marks help them to find those products? 
IV. OUTDATED LEGAL REALITY?
What are the legal concerns about granting trademark protection to olfactories and other sensory marks? What is general legal approach to this matter?
The US is presumably the most lenient as far as registering nontraditional marks is concerned. It was the first country in the world which actually accepted the registration of a smell trademark. In 1990 in re Clarke the description 'high impact, fresh floral fragrance reminiscent of Plumeria blossoms' was accepted as sufficiently the smell for sewing thread and embroidery yarn. 70 Later, the USPTO changed its approach to registering scent marks, it no longer requires the applicant to submit a drawing but a specimen and a written description. Plus, as in case of any other US trademark, one needs to show evidence of use and secondary meaning but there is no requirement of graphical representation. 71 Thanks to that 'the US have been generous ever since in registering all kinds of non-traditional marks. ' 72 It was confirmed in 1995 in the case Qualitex Co. v Jacobson Products Co. by the Supreme Court 73 in which a colour 74 was deemed by the Court as being able to meet the legal requirements for trademark registration under the Lanham Act, provided that it has acquired secondary meaning in the market.
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As an important side note, it is worth mentioning that in Qualitex the defendant made two general arguments concerning the registrability of colours. The first said that the use of colour as a trademark would produce uncertainty and countless disputes about what shades a competition could use. The second pointed out that colours were of limited supply. The Court found them not sufficient to justify a special legal rule preventing colour alone from serving as a trademark. Regarding the first one -Judges were not convinced that a colour is special in terms of it distinctiveness. Justice Breyer who delivered the opinion of the Court compared similarity of colours to that of two words that can confuse customers such as 'Bonamine' and 'Dramamine' (motion sickness remedies), 'Huggies' and 'Dougies' (diapers) , 'Cheracol' and 'Syrocol' (cough syrup), or 'Cyclone' and 'Tornado' (wire fences) . As for the latter, it was unpersuasive for the Court because, as pointed out by Breyer J, it was based 'on an occasional problem to justify a blanket 70 In re Clarke 17 U.S.P.Q. 2d (BNA) 1238 (T.T. A.B. 1990 74 The case 'grows out of petitioner Qualitex Company's use (since the 1950's) of a special shade of green gold colour on the pads that it makes and sells to dry cleaning firms for use on dry cleaning presses. In 1989 respondent Jacobson Products (a Qualitex rival) began to sell its own press pads to dry cleaning firms; and it coloured those pads a similar green gold. In 1991 Qualitex registered the special green gold colour on press pads with the Patent and Trademark Office as a trademark.' 75 As Breyer put it in his opinion on writ of certoriari to the US Court of Appeals for the Ninth Circuit '[w] e cannot find in the basic objectives of trademark law any obvious theoretical objection to the use of colour alone as a trademark, where that colour has attained secondary meaning and therefore identifies and distinguishes a particular brand (and thus indicates its source). ' 2017] HOW, IF AT ALL, SHOULD THE LAW OF TRADEMARKS ADAPT TO THE RISE OF SENSORY MARKETING? 51 prohibition. When a colour serves as a mark, normally alternative colours will likely be available for similar use by others.' All Member States of the European Union, like the US, are parties to the Paris Convention for the Protection of Industrial Property, so they have to accept registration of any trademark, including non-traditional marks that have already been registered in another Paris Union state. Regardless, there are still two main obstacles for some 'exotic' marks, and especially scent marks present in some Member States. Firstly, the requirement of graphical representation (which is removed by the new Directive but still applicable in some domestic legal systems of Member States). Secondly, the condition that the mark must be capable of distinguishing. The requirement of graphical representation, at least in fact, presents itself as the most significant barrier to seeking registration of a trademark (at least until technology catches up). Actually, as Friedmann put it, this is 'the requirement [that] lulled the registration of scent marks into a slumber in the EU between 2002 and 2005.' 76 It was reinforced by the European Court of Justice in 2002 in case of Ralf Sieckmann vs Deutsches Patent-und Markenamt. 77 The Court -which provided representability requirements in order to ensure legal certaintyfound that graphical representation 'must enable the sign to be represented visually, particularly by means of images, lines or characters. The representation must be 'clear, precise, self-contained, easily accessible, intelligible, durable and objective. ' 78 Consequently, the ways in which Sieckman described the scent, ie the pure chemical substance 'mthylcinnamate' with the formula 'C6H5-CH = CHCOOCH3' or 'balsamically fruity with a slight hint of cinnamon' have been rejected. AG Ruiz-Jarabo Colomer held that the condition of graphic representation was necessary for judicial certainty constituting a bureaucratic, definitional and informational function. The chemical formula only represented the substance of the product, which the public would find difficult to comprehend, undermining these functions. However, it was argued that everyone with a basic knowledge of chemistry would be able to recognise the scent in the formula. Paradoxically, in another case concerning the non-traditional sign of sound, AG Ruiz-Jarabo Colomer acknowledged that not all people can read musical score, but that the immediate comprehension of such scores is not necessary. 79 It is thus questionable why he did not apply the same reasoning to scents. Nevertheless, the Advocate General in Sieckmann went on to state that the written description provided was too subjective to reflect an accurate smell. In addition, the supply of a sample would decay over time and could therefore not be kept on a trademark register. 
